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STATEMEI\IT OF THE CASE 
Nature of the Case 
Mr. Gallegos timely appeals from the Judgment of Conviction in which he was 
sentenced to a unified term of ten years, with three years fixed, following his conviction 
for possession of a controlled substance with intent to deliver, enhanced. Mr. Gallegos 
asserts that his Due Process rights were violated when the State introduced evidence 
that he invoked his rights to remain silent to infer his guilt. Therefore, Mr. Gallegos 
requests that the Judgment Of Conviction be vacated and the matter remanded for a 
new trial. 
Statement of the Facts and Course of Proceedings 
On July 2, 2010, Jeremy Anderson borrowed Juanita Mallery's truck. (Tr., p.218, 
L.23-p.219, L.7.) Before returning the truck to Ms. Mallery, Mr. Anderson, Shane 
Atwood, and Nate Ausmus stopped at McDonald's and purchased an Egg McMuffin, 
hash browns, and two coffees. (Tr., p.219, Ls.20-25.) When a police officer almost 
stopped Mr. Anderson and his two companions that morning, one of the passengers 
opened one of the coffee cups and placed something in it. (Tr., p.220, Ls.13-18.) 
Mr. Anderson believed that he dropped off the vehicle at Ms. Mallery's around 
five in the morning so that Mr. Gallegos could use it. (Tr., p.222, L.25-p.223, L.1, p.223, 
L.23p.224, L.1.) Although Ms. Mallery denied yelling at Mr. Anderson on the morning of 
July 2, 2010, Mr. Anderson testified that she was very upset with him because he was 
so late in returning the truck. (Tr., p.224, Ls.2-3, p.231, L.24-p.232, L.2.) He also 
testified that because Ms. Mallery was yelling at him, he forgot to remove his food and 
coffees from the vehicle. (Tr., p.221, Ls.1-7.) 
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Mr. Gallegos then borrowed the vehicle in order to take his kids to school. 
(Tr., p.226, Ls.19-21.) A neighbor discovered the truck on the side of the road and after 
reporting the discovery to Ms. Mallery, assisted with returning the truck to her. 
(Tr., p.234, Ls.4-15.) The neighbor noticed two McDonald's cups on the ground and 
what appeared to be freshly poured liquid next to the cups. (Tr., p.234, L.24-p.235, 
L.2.) After the truck was returned, Ms. Mallery looked inside it and did not notice any 
McDonald's cups or bags inside the truck. (Tr., p.227, Ls.17-18, p.228, Ls.9-11, 18-20.) 
At some point, Ms. Mallery went over to where the truck had been parked, where she 
noticed two McDonald coffee cups and what appeared to be coffee spilled on side of the 
road. (Tr., p.229, Ls.5-10.) 
Ms. Mallery's vehicle was left on the side of the road because, on that morning of 
July 2, 2010, around 6:15 a.m., Officer Willis stopped Mr. Gallegos for speeding. 
(Tr., p.118, L. 17-p.119, L.3.) After Officer Willis obtained Mr. Gallegos' date of birth and 
social security number, he decided to arrest Mr. Gallegos. (Tr., p.121, Ls.21-24, p.123, 
Ls.16-21.) Due to his assignment in the motorcycle unit and the impracticability of 
transporting Mr. Gallegos, omcer Willis called for a traffic unit officer to transport 
Mr. Gallegos. (Tr., p.123, L.24-p.124, L.4.) 
Officer Ransom arrived, arrested Mr. Gallegos, and searched him. (Tr., p.124, 
Ls.2-4, p.125, Ls.10-12, p.135, Ls.13-23.) During the pat down search, Officer Ransom 
found a scale that appeared to have some type of white residue on it (Tr., p.136, 
Ls.13-17, p.137, Ls.1-3.) Mr. Gallegos told Officer Ransom that he used the scale to 
weigh marijuana. 1 (Tr., p.137, L.19.) Officer Ransom noticed that Mr. Gallegos' pants 
were wet and learned that he spilled coffee on his clothes. (Tr., p.135, L.24-p.136, 
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L.12.) Officer Ransom testified that the coffee felt warm and looked to be a fresh spill. 
(Tr., p.136, Ls.18-212.) Officer Ransom looked into Mr. Gallegos' vehicle and viewed 
in plain sight a bag of marijuana. (Tr., p.139, Ls.23-25.) After discovering the 
marijuana, he conducted an additional search of the vehicle, and noticed a McDonalds' 
cup of warm coffee.2 (Tr., p.142, Ls.19-21.) He removed the lid and discovered nine 
individual bags of methamphetamine. (Tr., p.143, Ls.1-9, p.144, Ls.1-5.) Officer 
Ransom transported Mr. Gallegos to the detective annex for further interrogation. 
(Tr., p.146, L.23-p.147, L.8.) The officers left the vehicle at the sight of the arrest. 
(Tr., p.234, Ls.4-15.) 
Detective Holtry interrogated Mr. Gallegos. (Tr., p.194, L.23-p.195, L.2.) 
Because Mr. Gallegos is unable to read, Detective Holtry claimed he read Mr. Gallegos 
his Miranda rights. (Tr., p.196, Ls.11-14.) Mr. Gallegos informed the detective that he 
borrowed the truck from a friend, had purchased coffee and breakfast from the local 
McDonalds, and was proceeding to take his stepson to summer school when Officer 
Willis stopped him for speeding. (Tr., p.197, Ls.17-23.) Mr. Gallegos again admitted 
that the marijuana belonged to him. (Tr., p.198, Ls.10-12.) The interview eAded when 
Mr. Gallegos exercised his right to remain silent and demanded an attorney. 
(Tr., p.198, Ls.16-18.) 
The prosecuting attorney charged Mr. Gallegos by Information with the crimes of 
possession of a controlled substance with the intent to deliver (felony), possession of a 
controlled substance (misdemeanor), and possession of drug paraphernalia 
1 There was no testimony that Officer Ransom gave Mr. Gallegos his Miranda warnings. 
1see Tr., p.130, L.8-p.156, L.1 O; Miranda v. Arizona, 384 U.S. 436 (1966).) 
Officer Ranson only noticed one cup of coffee. (Tr., p.142, Ls.22-23, p.151, Ls.14-19.) 
Officer Ranson did not save the coffee cup and could not recall what he did with it. 
(Tr., p.151, L.23-p.152, L.5.) 
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(misdemeanor). (R., pp.30-31.) The prosecutor also filed an Information Part II, 
accusing Mr. Gallegos of being a persistent violator because he had been convicted of 
possession of a controlled substance on January 18, 2005 (CR-FE-2004-1430) and 
possession of a controlled substance on July 21, 2003 (CR-FE-2002-801). (R., pp.62-
63.) 
Mr. Gallegos exercised his right to have the matter decided by a jury and the 
matter proceeded to trial as scheduled. (See generally Trial Transcript.) During the 
trial, Detective Holtry informed the jury that Mr. Gallegos invoked his right to silence and 
to counsel. (Tr., p.198, Ls.17-18.) The prosecutor further highlighted Mr. Gallegos' 
invocation during the following exchange at trial: 
[Detective Holtry] . . . I asked him about the baggies with the white 
crystals. And I believe at that point, he became defensive and said he 
didn't want to talk about that and asked for an attorney. 
[Prosecutor] Stop you right there. 
[Detective Holtry] Uh-huh. 
[Prosecutor] So after not wanting to talk about the methamphetamine, did 
- was the interview ended? 
[Detective Holtry] Yes. 
[Prosecutor] Okay. So he didn't want to talk about methamphetamine? 
[Detective Holtry] No. 
[Prosecutor] And so taking everything into account, based on your 
training and experience and the interview and all the evidence you had 
before you, what did you think the defendant was going to do with the 
methamphetamine that he had? 
[Detective Holtry] He was going to sell it. 
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(Tr., p.198, L.15-p.199, L.1, p.202, Ls.4-9 (emphasis added).) In summation, the 
prosecutor highlighted that Mr. Gallegos would not discuss the methamphetamine with 
the officer and again told the jury that "when asked about it [the methamphetamine], he 
[Mr. Gallegos] got defensive, and the interview was ended." (Tr., p.258, Ls.10-11.) 
The jury found Mr. Gallegos guilty of possession of a controlled substance with 
the intent to deliver (methamphetamine), possession of a controlled substance 
(marijuana), and possession of drug paraphernalia. (R., pp.157-158.) The jury also 
found that Mr. Gallegos had two prior felony convictions. (R., p.159.) The district court 
imposed upon Mr. Gallegos a unified sentence of ten years, with three years fixed, 
following his conviction for possession of a controlled substance with the intent to 
deliver (methamphetamine) with the persistent violator enhancement. (R., pp.164-168.) 
Mr. Gallegos filed a timely Notice Of Appeal from the Judgment Of Conviction.3 
(R., pp.170-172.) 
3 Mr. Gallegos filed a Motion for Reconsideration Of Sentence And Request For Leave. 
(R., p.169.) The State objected to Mr. Gallegos' motion because it lacked any new or 
additional information. (R., pp.173-175.) According to the Register of Actions, the 
district court has not ruled on Mr. Gallegos' motion. See 
https:llwww.idcourts.uslrepositorylcaseHistory.do?roaDetail=yes&schema=ADA&county 
=Ada&partvSeq= 1100064&disp/ayName=Gallegos%2C+Jack+Fransisco (last visited on 
Feb. 28, 2012). 
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ISSUE 
Were Mr. Gallegos' Due Process rights violated when the State introduced evidence 
that he invoked his constitutional rights to remain silent to infer his guilt? 
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ARGUMENT 
Mr. Gallegos' Due Process Rights Were Violated When The State Introduced Evidence 
That He Invoked His Constitutional Rights To Remain Silent To Infer His Guilt 
A. Introduction 
Mr. Gallegos contends that his right to a fair trial,4 his right to due process of 
law, 5 and his right to silence,6 were abridged through the prosecutor's examination of 
Detective Holtry and the prosecutor's closing arguments in this case. 
B. The Use Of Mr. Gallegos' Silence In Asking The Jury To Infer His Guilt Violated 
Mr. Gallegos' Right To Silence And Due Process Of Law 
Mr. Gallegos asserts that his rights protected by the Fifth and Fourteenth 
Amendment of the United States Constitution, as well as Article I § 13 of the Idaho 
Constitution, were violated when the prosecutor elicited evidence that he invoked his 
right to remain silent in order to have the jury infer his guilt, and further commented on 
his silence in closing arguments. 
Pursuant to the Fifth and Fourteenth Amendments to the United States 
Constitution, as well as Article I § 13 of the Idaho Constitution, no person shall be 
compelled, in any criminal case, to be a witness against himself. As set forth further 
below, Detective Holtry informed the jury that Mr. Gallegos invoked his right to remain 
silent and requested counsel when the detective questioned Mr. Gallegos about the 
methamphetamine in the vehicle. The prosecutor again highlighted the testimony, 
clarifying that Mr. Gallegos' exercised his right to remain silent. Finally, the prosecutor 
again highlighted Mr. Gallegos' silence in closing remarks. 
4 See U.S. CONST. amends. VI, XIV; IDAHO CONST., art. I § 13. 
5 See U.S. CONST. amend. XIV; IDAHO CONST., art. I§ 13. 
6 See U.S. CONST. amends. V, XIV; IDAHO CONST., art. I§ 13. 
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Mr. Gallegos acknowledges that no objection was raised to the testimony 
concerning invocation, but this may be raised as fundamental error. There is a three-
part test for determining fundamental error: (1) the defendant must demonstrate that 
the error constitutes a violation of his or her constitutional rights that were not 
affirmatively waived by the defendant; (2) the error must be clear and obvious from the 
record, and not the product of a tactical decision on the part of trial counsel; and (3) the 
defendant must demonstrate a reasonable possibility that the error affected the 
outcome of the trial. State v. Perry, 150 Idaho 209, 226 (2010). The error in this case 
meets all three prongs of the fundamental error analysis. 
First, the error involves an unwaived constitutional right. The United States 
Supreme Court held in Doyle v. Ohio, 426 U.S. 610 (1976), "that the use for 
impeachment purposes of petitioner's silence, at the time of arrest and after receiving 
Miranda warnings, violated the Due Process Clause of the Fourteenth Amendment." In 
Doyle, the actions of the prosecutor in cross-examining the defendants as to the reason 
they had not given their version of events at the time of their arrests were actions that 
violated the defendants' rights. Id. at 613-614 n.5. 
The Idaho Supreme Court has held that, "[i]f a prosecutor is allowed to introduce 
evidence of silence, for any purpose, then the right to remain silent guaranteed in 
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L.Ed.2d 694 (1966), becomes so 
diluted as to be rendered worthless." State v. White, 97 Idaho 708, 714-715 (1976). 
The Court went on to find, "[i]t is clearly erroneous to allow evidence of post-arrest 
silence at trial for the purpose of raising an inference of guilt." Id. at 715 (citation 
omitted). 
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In this case, there was no reason to offer evidence that Mr. Gallegos exercised 
his right to remain silent except to show evidence of guilt. Detective Holtry offered to 
the jury that the interview ended because Mr. Gallegos "said he didn't want to talk about 
that [the methamphetamine] and asked for an attorney." (Tr., p.198, Ls.16-18.) 
Detective Holtry inferred that Mr. Gallegos was guilty about the methamphetamine 
because he did not want to discuss it with him. There was no other reason to offer this 
testimony to the jury. After that, the prosecutor compounded the problem by ensuring 
that the jury understood that Mr. Gallegos did not want to discuss the 
methamphetamine because he was exercising his right to remain silent. The prosecutor 
asked the following two questions: 
[Prosecutor] So after not wanting to talk about the methamphetamine, did 
- was the interview ended? 
[Detective Holtry] Yes. 
[Prosecutor] Okay. So he didn't want to talk about metharnphetamine? 
[Detective Holtry] No. 
(Tr., p.198, L.21-p.199, L.1.) Then after some delay in questioning on the subject 
before cross-examination began, the prosecutor again highlighted that Mr. Gallegos did 
not want to discuss the presence of methamphetarnine in the vehicle and had exercised 
his rights to remain silent. (Tr., p.202, Ls.4-8.) Additionally, although Mr. Gallegos 
provided no statements, confessions, or admissions about the methamphetamine, the 
prosecutor asked Detective Holtry if his interview led him to believe that Mr. Gallegos 
was selling methamphetarnine, to which he answered in the positive. (Tr., p.198, L.15-
p.199, L. 1, p.202, Ls.4-9.) 
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This error is clear and obvious from the record. It is well established that post-
arrest silence may not be used to infer guilt, see White, 97 Idaho at 714-715, and it is 
clear from the transcript that there was no other reason to introduce this evidence. 
Finally, there is a reasonable probability that this affected the outcome of the trial. 
The jury could have inferred that Mr. Gallegos was guilty based on the fact that he 
invoked his right to remain silent and did not speak to the officers regarding the 
methamphetamine. Mr. Gallegos offered evidence that a jury could have believed that 
someone else placed the methamphetamine in the coffee cup the morning of July 2, 
2010. He freely admitted to the scale, dealing in marijuana, and possessing marijuana. 
Mr. Gallegos maintained his innocence of possessing and dealing in methamphetamine 
even during sentencing. In his trial, the prosecutor wanted to ensure a conviction and 
utilized improper means; specifically, the prosecutor used Mr. Gallegos rights to silence 
to infer guilt. The prosecutor raised an inference of guilt through his direct examination 
of Detective Holtry regarding his failure to discuss the methamphetarnine. The 
prosecutor was attempting to convince the jury that Mr. Gallegos was guilty because if 
he was innocent, he would have discussed the matter with the detective. With this 
additional inappropriate testimony, the jury was less inclined to believe Mr. Gallegos' 
defense that Mr. Anderson and his two companions possessed the methamphetamine 
and he had no connection to it. Therefore, there is a reasonable probability that the 
comments on silence affected the outcome of the trial. Therefore, Mr. Gallegos' 
conviction should be vacated. 
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CONCLUSION 
Mr. Gallegos respectfully requests this Court to vacate his Judgment of 
Conviction and remand the matter for a new trial. 
DATED this 2nd day of March, 2012. 
DIANE M. WALK 
Deputy State Appellate Public Defend~ 
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